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pursuant to § 251.2(c). Emergency feed-
ing organizations include charitable in-
stitutions, food banks, hunger centers,
soup kitchens, and similar public or
private nonprofit eligible recipient
agencies.

(d) Formula means the formula used
by the Department to allocate among
States the commodities and funding
available under this part. The amount
of such commodities and funds to be
provided to each State will be based on
each State’s population of low-income
and unemployed persons, as compared
to national statistics. Each State’s
share of commodities and funds shall
be based 60 percent on the number of
persons in households within the State
having incomes below the poverty level
and 40 percent on the number of unem-
ployed persons within the State. The
surplus commodities will be allocated
to States on the basis of their weight
(pounds), and the commodities pur-
chased under section 214 of the Emer-
gency Food Assistance Act of 1983 will
be allocated on the basis of their value
(dollars). In instances in which a State
determines that it will not accept the
full amount of its allocation of com-
modities purchased under section 214 of
the Emergency Food Assistance Act of
1983, the Department will reallocate
the commodities to other States on the
basis of the same formula used for the
initial allocation.

(e) State agency means the State gov-
ernment unit designated by the Gov-
ernor or other appropriate State execu-
tive authority which has entered into
an agreement with the United States
Department of Agriculture under
§ 251.2(c).

(f) Value of commodities distributed
means the Department’s cost of acquir-
ing commodities for distribution under
this part.

[51 FR 12823, Apr. 16, 1986, as amended at 59
FR 16974, Apr. 11, 1994]

§ 251.4 Availability of commodities.

(a) General. The Department shall
make commodities available for dis-
tribution and use in accordance with
the provisions of this part and also in
accordance with the terms and condi-
tions of part 250 of this chapter to the
extent that the part 250 terms and con-

ditions are not inconsistent with this
part.

(b) Displacement. State agencies shall
require that emergency feeding organi-
zations receiving commodities under
this part shall not diminish their nor-
mal expenditures for food because of
receipt of commodities. Additionally,
the Secretary shall withhold commod-
ities from distribution if it is deter-
mined that the commodities would sub-
stitute for the same or a similar prod-
uct that would otherwise be purchased
in the market.

(c) Allocations. (1) Allocations of com-
modities shall be made to State agen-
cies on the basis of the formula defined
in § 251.3(d).

(2) FNS shall promptly notify State
agencies regarding their allocation of
commodities to be made available
under this part.

(3) State agencies shall notify the ap-
propriate FNSRO of the amount of the
commodities they will accept not later
than 30 days prior to the beginning of
the shipping period.

(d) Quantities requested. State agen-
cies shall:

(1) Request commodities only in
quantities which can be utilized with-
out waste in providing food assistance
to needy persons under this part;

(2) Ensure that no emergency feeding
organization receives commodities in
excess of anticipated use, based on in-
ventory records and controls, or in ex-
cess of its ability to accept and store
such commodities; and

(3) Establish distribution rates, based
on household size, to be used by emer-
gency feeding organizations which pro-
vide commodities to needy persons in
households.

(e) Initial processing and packaging.
The Department will furnish commod-
ities to be distributed to institutions
and to needy persons in households in
forms and units suitable for institu-
tional and home use.

(f) Bulk processing by States. Commod-
ities may be made available to a State
agency or, at the direction of the State
agency, directly to private companies
for processing bulk commodities for
use by emergency feeding organiza-
tions.
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(1) The Department will reimburse
the State agency at the current flat
rate for such processing.

(2) Minimum yields and product spec-
ifications established by the Depart-
ment shall be met by the processor.

(3) The State shall require the proc-
essor to meet State and local health
standards.

(4) The external shipping containers
of processed products shall be clearly
labeled ‘‘Donated by the U.S. Depart-
ment of Agriculture—Not to be Sold or
Exchanged’’. Internal packaging shall
be clearly marked ‘‘Donated by the
U.S. Department of Agriculture—Proc-
essed Under Agreement with the State
of lll.’’ FNS may grant waivers to
the internal label requirement if the
enforcement of this requirement pre-
cludes a State’s participation in the
program, or in cases where other proc-
essors are not available who are able to
meet the labeling requirement within
the allowed reimbursement.

(5) Processors and State agencies
shall also meet the basic minimum re-
quirements of § 250.15.

(g) Availability and control of donated
commodities. Donated commodities
shall be made available to State agen-
cies only for distribution and use in ac-
cordance with this part. Except as oth-
erwise provided in § 251.4(f), donated
commodities not so distributed or used
for any reason shall not be sold, ex-
changed, or otherwise disposed of with-
out the approval of the Department.
However, donated commodities made
available under section 32 of Pub. L. 74–
320 (7 U.S.C. 612c) may be transferred
by emergency feeding organizations, as
defined in § 251.3, or recipient agencies,
as defined in § 250.3, to any other emer-
gency feeding organization or recipient
agency which agrees to use such do-
nated foods to provide without cost or
waste, nutrition assistance to individ-
uals in low-income groups. Such trans-
fers shall be effected only with prior
authorization of the State agency and,
as applicable, the distributing agency.
Transfers of any donated commodities
between emergency feeding organiza-
tions and recipient agencies shall be
documented. Such documentation shall
be maintained in accordance with
§§ 251.10(a) and 250.6(r) by the distribut-
ing agency and the State agency re-

sponsible for administering TEFAP and
made available for review upon re-
quest.

(h) Distribution to emergency feeding
organizations. Emergency feeding orga-
nizations shall be eligible to receive
commodities which are made available
under sections 202 and 214 of the Emer-
gency Food Assistance Act of 1983.
State agencies may give priority in the
distribution of these commodities to
existing food bank networks and other
organizations whose ongoing primary
function is to facilitate the distribu-
tion of food to low-income households,
including food from sources other than
the Department.

(i) Distribution of non-USDA foods.
Emergency feeding organizations may
incorporate the distribution of foods
which have been donated by charitable
organizations or other entities with
the distribution of USDA-donated com-
modities or distribute them separately.

(j) Interstate cooperation. State agen-
cies may enter into interagency coop-
erative agreements to provide jointly
or to transfer commodities to an emer-
gency feeding organization when such
organization serves needy persons in a
contiguous area which crosses States’
borders.

(k) Distribution in rural areas. State
agencies shall encourage emergency
feeding organizations to implement or
expand commodity distribution activi-
ties to relieve situations of emergency
and distress through the provision of
commodities to needy households in
rural areas of the State.

(l) Commodity losses. (1) The State
agency shall be responsible for the loss
of commodities:

(i) When the loss arises from the
State agency’s improper distribution
or use of any commodities or failure to
provide proper storage, care, or han-
dling; and

(ii) When the State agency fails to
pursue claims arising in its favor, fails
to provide for the rights to assert such
claims, or fails to require its emer-
gency feeding organizations to provide
for such rights.

Except as provided in paragraph (l)(4)
of this section, the State agency shall
begin claims action immediately upon
receipt of information concerning the

VerDate 09<FEB>99 07:45 Feb 18, 1999 Jkt 183013 PO 00000 Frm 00432 Fmt 8010 Sfmt 8010 Y:\SGML\183013T.XXX pfrm08 PsN: 183013T



439

Food and Nutrition Service, USDA § 251.5

improper distribution, loss of or dam-
age to commodities, and shall make a
claim determination within 30 days of
the receipt of information, as described
in further detail in FNS Instruction
410–1, Non-Audit Claims—Food Distribu-
tion. The funds received from the col-
lection of claims shall be returned to
FNS. In instances in which it has been
determined by the Department that
the collection of funds will have a sig-
nificant adverse effect on the operation
of the program, the Department may
permit in-kind replacement of the do-
nated foods in lieu of payment to FNS.
Replacement in kind will only be per-
mitted under such terms and condi-
tions as agreed to by the Secretary.

(2) If the State agency itself causes
the loss of commodities and the value
exceeds $250, the State agency shall im-
mediately transmit the claim deter-
mination to the FNS Regional Office,
fully documented as to facts and find-
ings. Except as provided in paragraph
(l)(4) of this section, if the State agen-
cy itself causes the loss of commod-
ities, and the value does not exceed
$250, the State agency shall imme-
diately return funds equal to the claim
amount to FNS.

(3) If the State agency determines
that a claim exists against an emer-
gency feeding organization, warehouse-
man, carrier or any other entity and
the value of the lost commodities ex-
ceeds $2500, the State agency shall im-
mediately transmit the claim deter-
mination to the appropriate FNS Re-
gional Office, fully documented as to
facts and findings. If FNS determines
from its review of the claim determina-
tion that a claim exists, the State
agency shall make demand for restitu-
tion upon the entity liable imme-
diately upon receipt of notice from the
FNS Regional Office. Except as pro-
vided in paragraph (l)(4) of this section,
if the State agency determines that a
claim exists in favor of the State agen-
cy against an emergency feeding orga-
nization, warehouseman, carrier or any
other entity and the value of the lost
commodities does not exceed $2500, the
State agency shall immediately pro-
ceed to collect the claim.

(4) No claim determination shall be
required where the value of the lost
commodities is $100 or less. However,

no such claim shall be disregarded
where:

(i) There is evidence of fraud or a vio-
lation of Federal, State or local crimi-
nal law; or

(ii) Program operations would be ad-
versely affected.

(5) The State agency shall maintain
records and substantiating documents,
on all claims actions and adjustments
including documentation of those cases
in which no claim was asserted because
of the minimal amount involved.

(6) In making final claim determina-
tions for commodity losses incurred by
emergency feeding organizations when
there is no evidence of fraud or neg-
ligence, State agencies and FNS Re-
gional Offices, as applicable, shall con-
sider the special needs and cir-
cumstances of the emergency feeding
organizations, and adjust the claim
and/or conditions for claim collection
as appropriate. These special needs and
circumstances include but are not lim-
ited to the emergency feeding organi-
zation’s use of volunteers and limited
financial resources and the effect of
the claim on the organization’s ability
to meet the food needs of low-income
populations.

(Approved by the Office of Management and
Budget under control number 0584–0313 and
0584–0341)

[51 FR 12823, Apr. 16, 1986, as amended at 52
FR 17933, May 13, 1987; 52 FR 42634, Nov. 6,
1987; 59 FR 16974, Apr. 11, 1994]

§ 251.5 Eligibility determinations.
(a) Eligible emergency feeding organiza-

tions. Prior to making distribution to
these agencies, the State agency shall
determine that they are eligible as
emergency feeding organizations under
this part and shall enter into agree-
ments in accordance with § 251.2(b) of
this chapter when such agreements
have not already been entered into.

(b) Criteria for determining recipient eli-
gibility. Each State agency shall estab-
lish criteria for determining the eligi-
bility of households to receive com-
modities provided under this part for
household use. The criteria must en-
able the State to ensure that only
households who are in need of food as-
sistance because of inadequate house-
hold income receive commodities. The
criteria shall include income-based
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